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PETROLEUM LEGISLATION AMENDMENT BILL 2001 
Consideration in Detail 

Resumed from 31 May.  

Clause 6: Section 4 amended - 
Debate was adjourned after the clause had been amended. 

Mr KOBELKE:  This Bill was debated during the last sitting week, and reached a point at which the House was 
considering amendments relating to the mixing of fuel.  This is one of a number of elements of the 
implementation of the 50-50 arrangement, which allows a retailer to purchase up to 50 per cent of his fuel from a 
non-primary supplier.  While I do not wish to explore all the elements that make up this provision, the issues of 
mixing and the availability of tanks are crucial to the 50-50 legislation being available for retailers to use.  I have 
previously said that the 50-50 provisions as they are presented here, constrained by a range of matters, apply 
only to a small percentage of retailers.  This is nonetheless a very important element of opening up competition.  
The Government is seeking to take on board the amendments and concerns of the members opposite, so that it 
can ensure that the 50-50 provision will apply effectively to a reasonable number, albeit a minority of retailers.  
The small number of retailers affected by this provision is in large part due to the lack of retrospectivity in the 
legislation.  This means that those already in a franchise or other contractual arrangement will not have that 
agreement overturned, but it will be altered, or interfered with in some ways by the provisions being considered 
here.  No amendment is currently before the House.  The leader of the National Party had an interest in this 
matter, and he may soon be in the Chamber.  I will therefore deal first with the amendment standing in my name 
on the Notice Paper, which is a minor issue, and then as consideration proceeds, the House will be able to turn to 
those matters relating to the amendments the Leader of the National Party has in mind.  I move - 

Page 8, line 24 - To delete “person” and substitute “retailer”. 

This amendment is necessary, because the amendments to the legislation, as drafted, lacked consistency in the 
use of language, as to whether they referred to “person” or “retailer”.  

Amendment put and passed. 
Mr KOBELKE:  I will refer to the clause before moving the next amendment, so that other members can check 
the progress.  I do not wish to preclude their opportunity to speak if they wish to do so before consideration of 
the amendments.  In the debate in the last sitting week, reference was made to page 8 of the blue composite Act, 
which reflects the amendments that were being proposed under clause 6 of the present Bill.  Pages 7 and 8 of the 
composite Act, with the amendments incorporated, deal with a range of constraints to the applicability of the 50-
50 provisions.  Section 4(3)(h) has been deleted on motion by the Leader of the National Party.  Page 8 of the 
blue composite Act now shows this section as having been deleted.  This section related to the mixing of fuels, 
and therefore it is now allowable to mix fuels that are not bought from the primary supplier.  I place on the 
record a matter relating to section 4(3)(g), because I inadvertently misled the Leader of the National Party in a 
private discussion yesterday.  This relates to the proposed amendments which will be moved in an attempt to 
open up access to 50-50.  The Government proposes that the requirement of the franchisee or the retailer to 
always carry every type of the primary supplier’s fuel be varied so that, at one time, a franchisee or retailer can 
opt out of providing one type of fuel from the primary supplier, and provide that type of fuel from another 
supplier.   

That will open up access to 50-50.  Franchisees and retailers will still be required to obtain from the primary 
supplier at least half of the fuel of the type that they sell.  However, on any given day, if they sell from a tank the 
fuel of a non-primary supplier, they will not be required to have available for sale fuel of that particular 
specification from the primary supplier.  This will free-up tanks. 

Mr Trenorden:  Can the Minister explain the difference between what he has just said and what he told me 
yesterday? 

Mr KOBELKE:  I will get to that.  I have indicated that a retailer will be allowed to mix home brand fuel with 
fuel from a non-primary supplier, so long as the correct specifications for that fuel are not mixed.  Last night, in 
a private conversation with the Leader of the National Party, I said that it would be possible to put home brand 
fuel into a tank that contained fuel from the primary supplier.  However, that is not right.  That is excluded by 
paragraph (g) on page 8 of the blue Bill.  The reason is that major problems of liability may arise if home brand 
fuel is mixed with fuel from primary suppliers. 

Mr Trenorden:  Mr Deputy Chairman, we sought to amend paragraph (g), but you did not allow it.  Is that 
correct? 
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Mr KOBELKE:  We are now past that.  I have said that the Government does not support the removal of 
paragraph (g). 

Mr Trenorden:  Are we now past that?  

Mr KOBELKE:  Paragraph (h) on page 8 of the blue Bill was deleted by an amendment moved by the Leader of 
the National Party at our last sitting.  Paragraph (g) stands.  It has not been amended.  

The DEPUTY CHAIRMAN (Mr McRae):  On 31 May, the member for Avon’s amendment at page 8, line 17 to 
delete the words “different kinds, grades, or brands of motor fuel” was agreed to.  The member for Avon moved 
a further amendment at page 8, after line 17, to insert the words, “Section 4(3)(g) is repealed”.  A division was 
called, and the amendment was negatived.  Therefore, paragraph (g) has been dealt with.   

Mr Trenorden:  That was the last action of that day.  We are now up to my proposed amendment at page 9, lines 
19 to 26. 

Mr KOBELKE:  I want to ensure we are on the same wavelength, because the language of the legislation is quite 
complex, and I want to make clear the Government’s intention.  We have taken on board the issue raised by the 
Deputy Leader of the Opposition and the Leader of the National Party; namely, that the 50-50 legislation will be 
restricted as a result of the practical issues of the availability of tanks and the mixing of fuel.  We accepted an 
amendment to proposed paragraph (h) to allow the mixing of fuel that is not from the primary supplier.  I want to 
ensure that I have not misled the Leader of the National Party.  I had suggested to the Leader of the National 
Party in that private conversation that fuel from a non-primary supplier could be mixed with fuel from the 
primary supplier.  However, that is not correct, because that is excluded by paragraph (g).  Therefore, that leaves 
us in the position that we were in on the last sitting day.   

We are seeking to free-up tanks by removing the requirement that the retailer must always carry every type of 
fuel that is nominated by the primary supplier.  The retailer will be able to nominate the type of fuel for which he 
wishes to use the 50 -50 legislation.  For example, if that fuel is diesel, the retailer will be obligated over a six-
month period to provide at least half of that diesel fuel from the primary provider, and he can then provide the 
remainder from another source.  A retailer will not be obligated to have available for sale on every day during 
that six-month period diesel from the primary provider.  However, during that six-month period, a retailer will be 
obligated to purchase at least half of that fuel from the primary provider.  We believe this will provide flexibility 
by freeing-up the tanks and will extend the 50-50 legislation to a greater number of retailers.  At the same time, it 
will provide an assurance with regard to potential actions for misrepresentation under the Trade Practices Act, 
which is an important issue.   

Mr TRENORDEN:  I must concede it is an improvement to the legislation.  I have not had the opportunity of 
asking the industry how many people will be able to utilise this provision, but there is no question that it will 
expand the net slightly.  However, the minister is saying that an operator must run his tank dry on both sides of 
the process - before he purchases fuel from a non-primary supplier, and before he buys badged fuel from the 
primary supplier.  Will that be policed; and what will be the consequences if it is not policed?   

Mr KOBELKE:  I will come to the specifics.  We are dealing with a hypothetical situation and opening the 
gateway to give retailers greater flexibility.  The degree of uptake of this option will depend to a large extent on 
the judgments that will be made by retailers.  We acknowledge that the legislation will be restricted with regard 
to the number of people who will be able to take it up, but it will be their decision.  I have spoken to retailers 
who have said, “If A, then I may; if B, then I will.”  It is very conditional.   

I have spoken to two retailers who in the past either tried to take it up or considered taking it up.  There is 
therefore an appetite for it among a clear minority of retailers.  The Leader of the National Party referred to the 
need to clean out the tanks.  The legislation allows the home brand fuel to be mixed, but not with fuel from the 
primary supplier.  An important element of the legislation is that the mechanism, monitoring and accountability 
process to reach 50-50 is based on the fuel purchased and put into the tanks, not on the sales through the bowser.  
One of the difficulties is that the accountability process would amount to nothing if retailers were permitted to 
mix fuels with the fuel from the primary supplier. 

I want to put another important issue on the record.  I spoke at length in this Parliament’s last sitting week about 
the reason that we appeared to be too cautious, as suggested by members opposite.  If we are too cautious it is 
because we do not want to put retailers in jeopardy of successful legal actions by primary suppliers.  We are 
mindful of protecting retailers’ interests. 

There are two key legal issues: one is the potential for frustration of contract; that is, because of these 
amendments, the major supplier would be able to end the contract.  That, in many cases, would be to the marked 
disadvantage of retailers and we are therefore conscious of that issue.  Secondly, the federal Trade Practices Act 
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specifically refers to issues of misrepresentation.  If retailers sold fuel which in any way could be interpreted as 
coming from the primary supplier - for example, from BP or Shell - when it was not from that supplier, again 
they would have a major liability problem.  I said I would get further legal advice about that matter, and I have 
that advice.  As is normal, I am not willing to make that available in full but I will give an honest representation 
of my understanding of it.  The amendments on the Notice Paper and a range of other possible amendments have 
been taken into consideration, and I am advised that frustration of contract and contravention of the Trade 
Practices Act are real issues.  However, those issues in a particular case would be subject to legal judgment as to 
whether a major supplier has a chance of using it successfully against a retailer.  On balance, we believe the 
chance of such a case succeeding is reasonably low.  Our best advice is that the amendments the Government 
proposes maintain the risk at a minimal level because we are dealing with many hypothetical situations. 

I turn now to the amendments moved by the Leader of the Opposition in the last week of sitting and the ones the 
Government has now foreshadowed.  My advice is that the amendments to open up the application of the 50-50 
rule by mixing fuels and not offering one particular product line at a given time, do not substantially shift the risk 
of frustration of contract or contravention of the federal Trade Practices Act litigation.  The Government is 
therefore happy to go ahead with these amendments and open up the 50-50 application in those areas, because it 
judges the risk as fairly low and these measures are not likely to heighten that risk. 

Mr BARRON-SULLIVAN:  It sounds as though the minister had a discussion behind the door similar to the one 
I had.  I shall go over this matter again because I want to clarify exactly how it will work in a practical sense.  I 
understand the minister is trying to balance the legal advice he received against the need to try to make these 
provisions as workable as possible.  Let us say hypothetically that I am a BP franchise agent and I have three 
tanks - one diesel, one unleaded and one super-unleaded.  I want to make use of the 50-50 provision and go 
through all the necessary procedures of giving notice and so forth.  I pick unleaded fuel because I have a 
metropolitan site, for argument’s sake, which provides a big turnover.  I understood - which does not now seem 
to be the case - that if my tank was one-quarter full with BP fuel, I would then be able to buy home brand fuel to 
fill up the rest of the tank.  It appears that is not now the case.  Clearly, I have to drain that tank before I can put 
in home brand fuel.  When that tank of home brand fuel is empty, or getting towards empty, I can fill up with 
more home brand fuel or, provided I meet the 50-50 requirement over a six-month period, I can put some BP 
fuel back in, in which case I must drain out all the home brand fuel.  That again will cause difficulties, 
particularly in country areas, where often a retailer cannot order a tanker load the evening before he needs it.  
The last thing a retailer wants is a diesel or unleaded fuel tank sitting empty and not being able to serve the 
customers.   

I asked the minister previously how fine and accurate is his advice on precisely how much fuel can be left in that 
tank.  In other words, what is the definition of empty?  I asked that because we all know that as soon as this 
legislation is passed, the oil companies will pay their lawyers to look at it in detail and if we leave any loopholes, 
they will be gobbled up very quickly.  It now seems that retailers cannot mix fuel in the way that I came into this 
Chamber believing they would be able to.  I must ask the minister precisely how it will work technically.  If it is 
not workable we will be back at square one again. 

Mr TRENORDEN:  I wish to raise a couple of issues so that the minister can deal with them in one answer.  I am 
sure the minister alluded to one issue last night, but I had to put one of my staff members in a straitjacket after 
they tried to follow the Government’s amendments to the Bill.  The minister said last night that it is a difficult 
thing to do, and members on this side have not been able to easily follow what the minister intends to do.  The 
minister warned me about that, and that is what happens in this place.  However, I want to put on the record that 
we have tried to understand his amendments through our own processes and have had some difficulty.   

Mr Kobelke:  The explanatory memorandum I gave the member last night is clear and accurately reflects what 
we are doing.  

Mr TRENORDEN:  However, the minister will accept that if we had not had that memorandum he may not have 
got to this position.  I want those words on the record. 

Another point is that many of the retailers in the constituency I represent would not be concerned if their 
contracts were cancelled.  If, as the minister has alluded, a distributor would be able to drive to a terminal and 
purchase fuel at the terminal gate price with all legal matters having been met and with cash in hand, many of 
my retailers would not be terribly disappointed if their contracts ended, except for their capital works in the 
ground.  It will depend more on who owns the pumps and the tanks than on the contract.  That is not a problem 
for some retailers deep in rural Western Australia because they own the tanks under the ground and it may be 
better that some of their contracts end.  Unfortunately, the minister appears to be saying that the legislation 
allows for some restricted applications.  For example, if a retailer in Bruce Rock has a distributor in Northam or 
Narrogin, the arrangement will be very difficult to meet if the tank must be drained bone dry.  If a distributor 
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must remain at a place for a long period to meet certain compliance measures, he will want to be paid for that.  
That will be a further impost on the process.  There are many question marks on this legislation and, like many 
things in life, we can argue about it in this place.  However, the reality is that when it is put out into the real 
world, it will be either taken up or unable to be taken up.  It is the Government’s legislation.  I concede that the 
minister has listened to the point we put forward and that he has done a considerable amount of work in trying to 
adapt the legislation regarding the mixing of fuels, because I am sure he knows that is a critical part of it.  
However, I still have a grave concern about exactly how many people in the constituency I represent will be able 
to use this Bill. 

Mr KOBELKE:  I will answer that before I respond to the Deputy Leader of the Opposition.  The situation is that 
the select committee said that the 50-50 legislation should be available on the basis of a court decision that had 
found a fault in the 1981 legislation, which meant it was not applicable.  Therefore, the Government started from 
the position of removing that technical difficulty so that the 50-50 legislation would be available.  The 
Government has also addressed a range of practical matters that surround the working of the 50-50 legislation, 
and it is pushing the boundaries a bit to try to open it up.  The Government has not given any undertaking nor 
does it wish to go back and start from the ground to build a whole new set of rules and a new structure for the 
50-50 issue.  That was not envisaged by the committee’s report, and the Government has not envisaged taking 
that on. 

Some of the matters quite rightly raised by the Leader of the National Party relate to the fact that 50-50 is 
available only in a restricted way to a small number of people.  The Government accepts that; it accepts the 
limitations.  However, it is pushing the boundaries to the extent it thinks is practical within the current structure.  
I accept the Leader of the National Party’s points.  I do not accept them as criticisms of what the Government is 
doing.  I think they may be criticisms of the structure that was put in place in 1981, to which the select 
committee referred.  However, it is worth taking forward that model, realising the limitations.  Clearly, the 
Government has an appetite for pushing the boundary a little.  If the boundary is pushed too far, the whole 
structure could be brought down because of the complexity involved and the range of liabilities that flow through 
the system.  For example, although some retailers might be happy that frustration of contract meant their 
contractual arrangements were cancelled, many others would be very unhappy with that because they could be 
kicked off site and someone else could be put in there.  That is the difficulty we have. 

Mr Trenorden:  I am not arguing that point, but I would not want it to be on the record that everyone would be 
unhappy with that situation. 

Mr KOBELKE:  No, I understand that.  There are some winners and some losers in this.  The Government is 
trying to make sure that, on the whole, retailers, and therefore the public, will be winners.  However, it is not a 
clear-cut case. 

I come now to the Deputy Leader of the Opposition’s point, which relates to the degree to which the tanks must 
be cleaned out.  The relevant wording appears in paragraph (g), on page 8 of the Blue Bill, and in other places.  It 
says that “so far as is practicable” - that is the key issue - the fuel of one provider must be cleared out before the 
fuel of the principal provider is put back into the tank. 

Mr Birney:  How do you define “practicable”? 

Mr KOBELKE:  Those issues relate in part to what I just said to the Leader of the National Party.  We are using 
the existing legislation and existing structure.  That wording is in the original 1981 Act.  If there are technical 
difficulties with that, we have not sought to address or change it in this Bill. 

On the same point, the best advice I have - the Government could examine it again - is that this is basically the 
best way to handle the matter.  If we get too technical about how someone can measure what fuel is left before 
new fuel is put in a tank, an additional impost is placed on the retailer, and the retailer could be tied up in more 
legal red tape.  The advice to me is that it is best to leave the wording in this form.  It is a matter of judgment.  If 
someone wanted to mount a court action on the basis that too much fuel was left in the tank, that action would be 
fought on the basis of the respective rights of the parties to it and whether they did what was practicable.  It 
seems that we will not advance the case any further in this round by going back and trying to design, in what is 
already very complex legislation, additional complexity to try to tie down a better form of wording than “so far 
as is practicable”.  On my advice, it is best that the wording be left in that form. 

Mr BARRON-SULLIVAN:  We heard that explanation last time.  As soon as it appears that there is a gap in this 
legislation, we go back in a time machine to 1981 or 1982, and we are told that that is the basic legislation with 
which we are dealing.  Correct me if I am wrong, but I am standing in the lower House of the State Parliament, 
and this is where laws are changed.  Indeed, we are changing this very law at the moment, and it can be changed 
in any way this Chamber sees fit.  We are hearing again these complex legal arguments about why we cannot do 
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what the retailers in this State want to happen.  All I am saying is that I can see that that word “practicable” will 
be one of many loopholes in this legislation that the oil companies will seize with a vengeance.  If we do not 
tighten up things like that, or provide for the type of amendment that the National Party moved and that the 
Liberal Party supported last time this matter was dealt with in this Chamber, this legislation will be extremely 
limited. 

The minister has made it clear a couple of times that he is not prepared to change this sort of provision.  He has a 
mathematical advantage over the opposition parties in this Chamber.  I have been rambling on about the question 
of the legalities and the fact that once again this leaves a very wide loophole in this legislation.  However, if a 
retailer takes advantage of this 50-50 legislation, albeit flawed and riddled with loopholes - someone is brave 
enough to say that he will do it - and somewhere along the line this clause is raised by an oil company as an 
objection, and the company says that that retailer left too much of the company’s fuel in the tank before it put in 
the home brand or vice versa, or there was too much sludge in it or whatever the situation might be, will the 
minister go on the record right now and say that the Government, through the Ministry of Fair Trading, will pay 
all the legal fees and will provide Queen’s Counsel and the best possible legal representation for any retailer who 
is taken to court by an oil company as a result of this loophole? 

Mr KOBELKE:  I will return to the general principle and then answer the Deputy Leader of the Opposition’s last 
ambit claim.  The situation is that throughout the drafting of this legislation the Government has been willing to 
take on board the views of all parties in the wider community and in this Parliament to try to improve the 
legislation within the constraints of the model with which the Government is working, although extending the 
boundaries a little where that is safe and where it will go further towards achieving the Government’s objectives.  
If the Deputy Leader of the Opposition or anyone else can come up with a model that is better than “so far as is 
practicable”, the Government is happy to look at that.  My advice is that for the moment that is the best model on 
offer.  No-one has popped up with any simple, gee-whiz solution of how better to do it.  That is the basis on 
which I am working. 

The second issue relates to the rights of parties to contractual arrangements.  It might have been the habit of the 
previous Government to write blank cheques, but this Government will not do so.  I cannot give an undertaking 
that the Government will fund a lot of hypothetical legal action in cases about which it knows nothing.  The fact 
is that this Government has shown a willingness to go into the courts on the side of parties when it had the legal 
basis to do so.  I refer to the goods and services tax and home builders and a case involving Commodore Homes.  
The Building Disputes Tribunal found in favour of the purchaser of the home that was being built.  The 
Government is pursuing that matter, using its resources, to try to get an equitable outcome and to uphold the 
decisions of the various agencies that come within the fair trading portfolio.  This Government has a track record 
of going in to bat when it thinks a case needs to be upheld and that proper process should be pursued through to 
the end.  I will give the Deputy Leader of the Opposition an undertaking - not the undertaking for which he 
asked.  The Government is already pursuing a number of matters and will seek to continue to do that.  When it 
appears that the system is not working, with some parties trying to thwart it, and the Government believes that it 
is clear that a retailer or a consumer is being had by the process, it will step in and play an active part in those 
legal matters.  It has a track record of doing that, and it is keen to do that in this area.  However, I cannot give a 
blanket undertaking on what the Government’s position will be in an unseen case.  As a general approach, I give 
the undertaking that the Government is happy to be an active player in upholding the interests of the individual 
when it is seen to be crucial to the working of this legislation.  

Mr BARRON-SULLIVAN:  The minister’s answer has probably frightened off many retailers from using this 
50-50 provision.  From talking to a number of retailers or their representatives, I am aware of the strong 
perception that exists in the industry that retailers will be the meat in the sandwich if the new fuel pricing 
arrangements are to work.  Some retailers feel like the troops in the battlefield who walk in front of the tank.  I 
would have thought that, with the resources of the Government and the expertise in the ministry, the ministry 
should provide more than general background support for these retailers; it should provide a legal buffer.  If this 
legislation goes through, we will build up a false sense of comfort for retailers, because it says they should make 
use of the 50-50 provisions and all will be fine.  However, if they were to find themselves engaged in expensive 
legal action with an oil company, for example, they would be in an untenable position.  If we indicate to the 
retail community that they can take advantage of this new system, we must either be 100 per cent certain that the 
system will work and they will not be caught out, or be prepared to stand behind them in every way possible 
should they find they are getting the raw end of the deal.  I appreciate the minister saying that the ministry would 
support retailers by providing assistance in a general sense.  However, this is not an ambit claim.  We are talking 
about small business people up against multinational corporations that deal in billions of dollars each year.  
Having spoken - as has the Leader of the National Party - over the previous year to numerous people in fuel 
retailing, I know that many retailers have felt the sharp end of the stick from the oil companies.  I know that they 
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are looking for more than general support.  They need to know that if push comes to shove, someone will pay 
their legal bills and provide lawyers.  This is how the system works; it is rough and tumble out there.  It is a 
horrific world to be involved in.  They need to know that someone will assist them if an oil company picks up 
this loophole and they are faced with legal action.  From the minister’s point of view, it would encourage more 
retailers to take advantage of this legislation.   

In view of the minister’s comment that there will be no mixing of fuel from the primary supplier, we are back to 
square one again in the effectiveness of the legislation.  If we do not give retailers a firm commitment on the 
record during this debate, many of them will say that they do not trust the system, and they will not be prepared 
to use it.  They do not want to lose their houses because they have to pay lawyers to defend them.  That has 
happened.  I know of an independent retailer who only four weeks ago lost his house because of the way he has 
been treated under the fuel pricing system.  He lost not only his house but also his marriage.  His life is falling 
apart.  That is without being taken to court by the oil companies; that is as a result of the predatory pricing 
system in this State.  I am not lawyer, but I can see how the word “practicable” could be used.  We need a firm 
assurance from the Government that it will support the retailers.   

The onus is suddenly put on members of the Opposition to come up with a model to improve the Bill.  Firstly, 
implicit in this is that the minister recognises this provision is flawed.  The minister asks us to produce a better 
model, one that is perfect.  I do not have direct access to Crown Law, the Solicitor General, the fine people 
around the minister, and the 10 or 12 people in the FuelWatch area.  I remind the minister that he has had four 
months to draft this legislation.  It is not watertight.  I know exactly what retailers will say.  They will be 
frightened to make use of this legislation if they think they will get the pointy end of legal action from the oil 
companies.  

Mr TRENORDEN:  The point I wish to make is absolutely critical.  I see a representative from The West 
Australian in the press gallery.  Today’s newspaper has an excellent article about fuel.  However, the article does 
not say that we have probably reached the high-water mark in this State in the differential between fuel prices in 
the country and the city.  This week the differential reached 30c a litre.  I cannot prove this, and it would take a 
few days on the phone to confirm this, but four months after the ALP won Government we have reached the 
high-water mark with prices in the mid eighties.  During the election we heard promises about terminal gate 
prices.  However, four months later, country people are experiencing the greatest price differential ever.  The 
newspaper article referred to the situation 12 months or more ago when the problems were the differential 
between city and country prices and the price fluctuations in the metropolitan area.   

Mr Kobelke:  It is not fluctuating on a daily basis.   

Mr TRENORDEN:  No.  I am not driving to a service station and paying 86c a litre in the morning and then 
paying 93c in the afternoon.  Neither the Government nor people in rural and regional areas will find comfort in 
the fuel prices in the country.  I will remind the minister on an hourly basis where our constituency stands on this 
matter.  Overall, Western Australia came out well in a comparison of petrol prices over the long weekend in the 
eastern States.  However, that was not the situation with prices outside the urban areas in Western Australia .  
The minister referred to fuel prices in Northam, which has good prices.  I happen to live in Northam, but people 
in the other end of my electorate have the same problems as everyone else in rural Western Australia. 

Mr Kobelke:  Has the price of fuel in Northam come down in the past week?   

Mr TRENORDEN:  Yes, it has.  I was amazed when I paid 86c a litre in Northam for my fuel, knowing the price 
when I filled up at the same station the previous day.  The differential is 30c a litre.  Fuel costs $1.09 a litre in 
Williams and 86c a litre in Northam.  On this day, four months into the new Government, fuel prices are at a 
high-water mark.  The ALP made a lot of noise about fuel pricing throughout the election campaign, and made it 
clear that fuel was a key issue.  Whatever happens, we will pass this Bill, because the Government has said this 
Bill is its promise to the people.  We will not deny that, and if it helps one person, that is good.  However, the 
failure rate of the policy is at its peak.  

Mr KOBELKE:  I move - 

Page 8, line 29 - To insert before the full stop the following - 

if more than one kind or, where applicable, grade of motor fuel is being stored, under subsection 
(1)(b)(i), in bulk storage provided at the site for the storage of motor fuel purchased from the primary 
supplier 

The Bill as introduced seeks to remove the uncertainty by inserting the new section 4(3a) which provides that 
lack of availability of storage is not a factor when deciding when, as far as is practicable, a retailer has each kind 
and grade of the primary supplier’s fuel available for sale as required by section 4(3)(a).  This would mean that 
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in a situation where the retailer drops one of the primary supplier’s products for a period, he could say that he 
had met the requirements of section 4(3)(a) because it was not practicable for him to have that product available 
because of insufficient storage space.  Lack of storage space would not be a valid reason for not having that 
product available at all times as required by section 4(3)(a) of the Act.  That is the situation that would be 
established by the amending Act.   

The amendment to proposed section 4(3a) provides that lack of storage space is not relevant in deciding whether 
a retailer has complied with the requirement in proposed section 4(3)(a) only when the retailer exercises the 50 
per cent right in respect of more than one kind or grade of motor fuel.  For example, if a retailer uses the 50 per 
cent rule to purchase unleaded petrol from another supplier and for a period ceases to have available for sale one 
product of the primary supplier because he did not have sufficient storage space to store that product and the 
ULP purchased under the 50 per cent rule, lack of storage will be a relevant factor and may be taken into account 
in deciding whether the retailer has complied with section 4(3)(a).  The retailer could argue that lack of storage 
meant that it was not practicable for him to carry the product dropped as well as the product purchased under the 
50 per cent rule.  It will be a question of fact whether the retailer has sufficient storage to carry both.  If a retailer 
chooses to purchase more than one kind or grade of fuel under the 50 per cent rule, he will not be able to drop 
more than one of the primary supplier’s products on the ground that he does not have sufficient storage to hold 
all those products as well as the products purchased under the 50 per cent rule.  The effect of the amendment is 
that a retailer using the 50 per cent rule to purchase fuel from another supplier will be able to drop one product of 
the primary supplier if the retailer does not have sufficient storage to hold both that product and the product 
purchased using the 50 per cent rule.  The product dropped does not necessarily have to be the same kind or 
grade as the product purchased under the 50 per cent rule.  For example, the retailer may drop diesel to create 
storage to hold ULP purchased from another supplier under the 50 per cent rule.   

That is a clear explanation of what the Government is attempting to achieve.  This will amend a provision 
relating to storage issues, which directly impact on the retailer’s ability to exercise the 50 per cent rule.  It 
encompasses my general explanation that we are removing the requirement that the retailer can be bound by the 
primary supplier to offer all its grades of fuel at any one time.  Of course, this must be in the context that 50 per 
cent or more of the line of fuel must come from the primary supplier over a six-month period.   

Mr BRADSHAW:  The 50 per cent rule will not work if retailers are prohibited from mixing fuel.  I know that 
mixing fuel can cause problems, but I have not heard of any such problems in the years that I have been driving.  
It would be rare if such a problem occurred.   

Service station proprietors will buy other fuel because it is cheaper and they will be able to sell it for less.  This 
makes it difficult to understand the 50 per cent rule; it is nonsense.  Obviously, if a retailer is selling fuel at a 
cheaper price, he will sell more.  The various prices could probably be averaged to produce a lower cost across 
the board.  However, to achieve a real advantage, the retailer will sell the fuel as cheaply as possible to attract 
customers.  Oil companies buy service stations to ensure that the retailers sell their fuel.  However, the retailer 
pays rent for the property, so the oil company that owns the site is getting an additional benefit.  That applies to 
anyone renting premises.  The retailer might be paying a lower rent because he is selling the oil company’s 
product, but in most cases they are paying commercial rents.  The Government is wrong and the 50 per cent rule 
will not work if the retailers cannot mix fuel.  In most cases it is impracticable to install another tank or not to 
deal in diesel.  There is a demand for diesel and retailers must provide a wide range of products.  They cannot 
stop dealing in diesel and fill their tanks with another company’s fuel.  The minister’s proposal is not practicable.  
The 50 per cent rule is the key to reducing the price of fuel or putting pressure on fuel companies to come to the 
party.  However, the structure of the legislation is impracticable and it will be unworkable.   

Mr TRENORDEN:  Obviously the National Party will agree to the change.  

Amendment put and passed. 
Mr TRENORDEN:  I move -  

Page 9, lines 19 to 26 - To delete the lines and substitute the following - 

(12) After section 4(4), the following subsection is inserted - 

(4a) Where a retailer exercises his right under subsection (1) he is allowed to 
store that motor fuel brand with another motor fuel brand of the same kind 
and grade in the same bulk storage. 

This is inconsequential.  The only issue I wish to take up in this debate relates to ownership, which is dealt with 
in clause 8.  The National Party has attempted to assist the carriage of the clauses relating to mixing fuel, and the 
minister has moved ground.  I said last night that some people will gain from these amendments, but I am not 
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sure that that is true given the minister’s clarification of the position.  The uncertainty is too great for people to 
take advantage of this.  

Mr KOBELKE:  The Government cannot support this amendment because it would be at variance with 
paragraph (g), which we have dealt with already.  This amendment would allow retailers to mix the primary 
supplier’s fuel with other fuel.  A range of problems relating to misrepresentation could emerge if the agreement 
entered into states that the fuel from the primary supplier is to be sold as supplied.  This would obviously allow a 
situation at variance with those contractual arrangements and, again, raises issues of frustration of contract and 
so on.  Because of the principles involved, which we have already argued, and because the passing of this 
amendment would create contradictory clauses in the legislation that would lead to all sorts of difficulties, the 
Government cannot support it.   

Amendment put and negatived. 

Clause, as amended, put and passed.  

Clause 7:  Section 5 amended -  

Mr TRENORDEN:  I move - 

Page 11, lines 10 to 13 - To delete the lines. 

This is the other important issue that we wish to introduce.  In precis, the 50-50 legislation covers two issues.  
The first is the capacity to mix the fuels; we have debated that issue and the minister has moved a little, but 
nowhere near as far as we want him to move, and that situation has been dealt with.  The second issue is the 
permission to mix fuels.  The commercial reality is that if the retailer does not have the right to use all the capital 
on the site, and he must get permission from the badged company, then the Bill is close to useless for the 
majority of operators, because if a retailer wishes to buy fuel from a source other than his contracted supplier, he 
must ring up and get the permission of the contracted supplier.  If that supplier says no, and I suggest that there is 
a 99.99 per cent chance of that occurring, the retailer must go through the appeal process, which is absolutely 
useless to him.  One cannot work in the commercial world or in retailing with a major question mark hanging 
over one’s supplier.  The minister’s point 10 minutes ago was that the reason for doing this was to have 
certainty.  If a retailer wants to take on this legislation and rings up his badge company saying, “I want to go 
ahead and buy the fuel”, he does not have the luxury of contacting the Ministry of Fair Trading and the fuel 
commissioner and going through an appeal process, because that takes an indeterminate period during which his 
supply would be at risk.  No retailer could afford to do that; it is not an option.  A handful of retailers might have 
sufficient money in the bank so that they do not need to trade for a period, but there would be not many in that 
position.  If we are to have 50-50 legislation, this amendment must be carried, otherwise the Bill is really a 
Clayton’s Bill, because there is no way that the badge company will agree that a retailer may obtain supplies 
outside his contract unless the law forces him to do so. 

Mr KOBELKE:  This amendment, and a number of others on the notice paper that take up similar matters, fails 
to acknowledge the provisions that are already in the Bill; that is, if a situation arises in which the retailer wishes 
to make certain changes, he must seek permission from the person with whom he has the contractual 
arrangements.  However, if that permission is unreasonably denied, the Bill contains a mechanism by which the 
Prices Commissioner can give deemed permission under the Act.  That is already in the Act.  The Leader of the 
National Party went a bit too far in suggesting that if we did not accept this amendment, somehow the whole 
system would not work.  Provisions exist already for the Prices Commissioner to deem approval if it seems 
unreasonable to deny it.  There is nothing draconian in the provisions we have here; indeed, this is a better way 
to go.  These situations often involve very complex contractual arrangements.  We do not want to get caught up 
in those, because they are difficult to handle and we could, in some ways, constrain what is a proper process in 
the marketplace when reaching contractual arrangements.  For example, does the supplier pay the full cost of the 
tanks and is that then built into the contractual arrangement and, therefore, the supplier is totally liable for the 
tanks so that any interference with the tanks needs the supplier’s permission because it accepts liability?  Does 
the supplier then give up all liability and pass it to the retailer?  We would rather stand back from those 
contractual arrangements and not get involved in them, and that is a better way to go. 

If a retailer sought approval to connect the tanks in a different way or to change their structure, and the other 
party has a clear financial interest in that, then the Bill provides that the owner of the site must grant permission 
if it is reasonable to do so; therefore, there is a judgment as to what is reasonable.  If responsibility for the 
changes was likely to be placed back on the owner of the site, and there was the possibility of some incredible 
liability, and the owner of the site had good grounds for refusing permission, then one must leave that to be 
sorted out.  The Prices Commissioner is the umpire and he can make a determination as to whether it is 
reasonable.  This is a good model, no-one has suggested it is not workable and, on that basis, we are not willing 
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to accept the member’s amendment.  I understand the genuineness of his concern, because he wants to make sure 
that the retailer is not, in some way, restricted; but he must take account of the complex contractual arrangements 
that are put in place.  We would rather stand back and leave the umpire to decide if, in any way, the owner of the 
site is unreasonable in withholding permission.  On that basis, therefore, we cannot accept the amendment. 

Mr TRENORDEN:  I am a little confused about where the minister stands.  He stands firmly in the court of the 
fuel companies, but he has put into the Bill that, if this is allowed, the retailer must pay 100 per cent of the costs.  
In the contractual arrangements costs are divided 50-50, but in the Bill, even if he were successful, the retailer 
would have to pay 100 per cent of the costs.  The minister is clearly in the fuel companies’ court.  His argument 
ignores decades of history where the industry has not always, or substantially, been marshalled and controlled by 
the legislation, but rather by the threat and the muscle that the companies have placed on sites.  The implied 
pressures that have been operating for 30 to 40 years in this industry have kept retailers in line, not the legal 
pressures.  Over the years fuel companies have used all sorts of measures to keep retailers in line.  Just because 
the minister is making this effort in the Bill, the measures will not go away.  In the real world, when this 
legislation operates in the marketplace, the retailers will not take the option of going to the Prices Commissioner 
because they know the pressures that will be applied.  It is not, as the minister outlined, that one follows the nice 
direct course outlined in the Bill; the real world does not work like that.  It will not work like that when the Bill 
is enacted.  At that moment, retailers will have to decide whether they will make a 50-50 application.  I can tell 
the minister - I think I will be proved absolutely right - that well over 95 per cent of retailers will not be prepared 
to take that action because the protection in the Bill is not strong enough.  

Mr KOBELKE:  Although I accept some of the comments made by the Leader of the National Party, he has 
misconstrued some and is misjudging the whole situation.  For example, if the member had a rental property and 
entered into a rental arrangement with a tenant, and if that tenant told the member that he had demolished the 
back half of the house and had put in a $40 000 extension and billed it to the member, would that be a reasonable 
situation to enter into?  People would not think so.  In this situation there is a contractual arrangement between a 
retailer and a major oil company that has invested in the site.  All these provisions - not this specific amendment 
- allow the retailer to use the capital assets of the major oil company to sell fuel purchased from another 
company.  We are giving the retailer that permission.  However, this clause provides that if a retailer wants to 
make physical changes to the equipment that belongs to someone else, the retailer must seek permission.  The 
rider is that if withholding that permission is seen to be unreasonable, it can be overridden by the Prices 
Commissioner.  In normal contractual arrangements, one would not expect the tenant to have the ability to use 
the capital assets of someone else in whatever way he likes without permission.  The tenant generally requires 
permission.  That does not ignore the one valid point made by the member: sometimes the contractual 
arrangement between the owner of the property and the lessee seems to be an even one.  However, it is not.  I am 
addressing the issue of retail tenancy in another of my portfolios.  We want to make it a more even playing field, 
but we must respect the rights of both parties or the contractual arrangements will not work.  If we go down the 
road suggested by the member, we would undermine the fair basis for that contractual arrangement.  I do not 
think it is fair currently in a range of retail tenancy issues.  I want to give retailers a stronger position, but the 
rights of both parties must be respected to achieve a workable outcome.  We think we have a workable outcome 
that respects the rights of both parties to the contractual arrangement.  We do not believe that the member’s 
amendment respects that in a way that is workable.  

Mr TRENORDEN:  A far better example in commercial tenancy would be that of a chemist shop in a 
commercial centre which starts selling newspapers.  It is the same analogy.  The member’s analogy well and 
truly looks after the fuel companies.  

Mr Kobelke:  We are talking about changing the physical structure. 

Mr TRENORDEN:  The minister would not argue with me the example of a chemist shop not being able to sell 
newspapers, because selling books in chemist shops had been deregulated. 

Mr Kobelke:  What if they knocked down a wall to sell newspapers?  That is what we are dealing with - a change 
to the physical structure.  

Mr TRENORDEN:  The existing structure will be used.  We are not talking about knocking down anything.  We 
are talking about the existing tanks, lines and bowsers.  The capital assets on the site make up the site.  
Interestingly, in the fuel industry, a range of people will own the assets on a site.  Autogas will be outside again.  
The difficulty with fuel is that one person will not own all the assets on the site.  In a commercial tenancy 
arrangement, which was raised by the minister, the assets will be owned by the people who constructed the 
building or the retailer in the premises. 

Mr Kobelke:  All these provisions relate to changing the physical assets that belong to the other party.   
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Mr TRENORDEN:  No, they do not. 

Mr Kobelke:  That is what this clause relates to. 

Mr TRENORDEN:  No, it does not; it talks about operating the assets.  

Mr Kobelke:  When you isolate, you have to take a spanner or a saw and actually do it.  

Mr TRENORDEN:  Our amendment attempts to give the retailer the absolute right to use those assets as long as 
he is the retailer on that site, and we believe the amendment will achieve that aim.  The minister is in the corner 
of the fuel companies and we are saying that it will make the Bill inoperable.  

The DEPUTY SPEAKER:  I want to slow proceedings, so that the people controlling the Internet and 
microphone coverage know who is speaking.  

Mr KOBELKE:  The member has misjudged what this clause is about.  Clause 8(2)(b) of the amending Bill 
refers to isolating a particular part of the storage.  That may mean turning a tap, putting in a new pipe or cutting 
off a pipe.  The paragraph talks about installing additional dispensing equipment.  These are physical or 
structural changes to an asset that belongs to someone else; therefore, it is appropriate that the permission of that 
person is sought.  If that permission is unreasonably withheld, it can be overridden and approval is deemed to be 
given by the Prices Commissioner.  In normal commercial arrangements, one would not want to say that one 
could simply interfere with the physical property of someone else and not seek that person’s permission.  

Mr TRENORDEN:  History shows that a range of Bills have done that.  There is nothing unusual about telling 
people what the State or the nation has decided they will or will not use.  That is history.  Reams of legislation on 
that issue have been passed in this State and in this nation.  The point is that the minister has chosen not to do 
that, and that puts the minister in the corner of the fuel companies.  I point out to the minister that this argument 
is about retailing.  I am talking particularly about attempting to act on the differential in prices between country 
and city areas - a gross inequity that is occurring in this State.  The minister is standing in the way of rural and 
regional people having access to a price that The West Australian quite rightly pointed out this morning is 
available to the constituents in the minister’s electorate but is not available to those in my electorate.  The 
minister is running the risk of being the champion of that cause.  I will not agree to be the champion of that 
cause.   

Amendment put and a division taken with the following result - 

Ayes (19) 

Mr Barnett Mrs Edwardes Mr Marshall Mr Waldron 
Mr Birney Mr Edwards Mr Masters Ms Sue Walker 
Mr Board Mrs Hodson-Thomas Mr Omodei Dr Woollard 
Dr Constable Mr House Mr Sullivan Mr Bradshaw (Teller) 
Mr Day Mr Johnson Mr Trenorden  

Noes (29) 

Mr Andrews Mr Hill Ms McHale Mrs Roberts 
Mr Bowler Mr Hyde Mr McRae Mr Templeman 
Mr Brown Mr Kobelke Ms Martin Mr Watson 
Mr Carpenter Mr Kucera Mr Murray Mr Whitely 
Mr Dean Mr Logan Mr O’Gorman Ms Quirk (Teller) 
Mr D’Orazio Ms MacTiernan Mr Pendal  
Dr Edwards Mr McGinty Ms Radisich  
Dr Gallop Mr McGowan Mr Ripper  

            

Pairs 

 Mr Cowan Mr Quigley 
 Mr Sweetman Mr Marlborough 

Amendment thus negatived.   

Mr TRENORDEN:  Unlike most of the opposition members in this Chamber, and having lost the first critical 
vote, I will not make the point by moving all the amendments on the Notice Paper in my name.  I will not take 
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the time of the Chamber and go through each of the points.  If, by some miracle, we won any of the points it 
would be an illogical position.  There is no need to debate the points further as the position has been well aired.  I 
signal to the Deputy Leader of the Liberal Party that the next amendment in which I have an interest is his.   

Clause put and passed. 

Clause 8 put and passed. 

Clause 9:  Section 7 amended - 
Mr KOBELKE:  The Deputy Leader of the Opposition has an amendment for a review clause.  An amendment is 
on the Notice Paper in my name to insert a review clause, but I did indicate in earlier debate that I would not 
preclude his right to move an amendment at an appropriate time.  We may be able to move straight to clause 13, 
but I do not want to preclude him from raising a point that may relate to the matter at some other stage.   

The DEPUTY SPEAKER:  Is the minister talking about a new clause? 

Mr KOBELKE:  Yes; the one on the Notice Paper. 

Mr BARRON-SULLIVAN:  The minister has indicated that he will move a new clause.  I am happy to go down 
that path. 

Clause put and passed. 

Clauses 10 to 12 put and passed. 

New clause 13 - 

Mr KOBELKE:  I move - 

Page 18, after line 3 - To insert the following - 

13. Section 14 inserted 

After section 13 the following section is inserted – 

14. Review of Act 
(1) The Minister is to carry out a review of the operation and effectiveness of 

this Act as soon as is practicable after the expiration of 3 years from the 
commencement of Part 2 of the Petroleum Legislation Amendment Act 2001. 

(2) In the course of the review the Minister is to consider and have regard to any 
matters that appear to the Minister to be relevant to the operation and 
effectiveness of this Act. 

(3) The Minister is to prepare a report based on the review and, as soon as is 
practicable after the report is prepared, is to cause it to be laid before each 
House of Parliament. 

Mr BARRON-SULLIVAN:  I thank the minister for the approach he has taken on this.  Members will recall that 
an amendment was suggested previously and I withdrew that amendment on the understanding that the minister, 
the Leader of the National Party and I agree to a compromise whereby a review clause could be inserted that met 
with broad approval.  It is now time to seek clarification and put some matters on the record.  The main 
difference between the minister’s proposed review clause and the one suggested previously is that the minister’s 
review would take place three years after the commencement of part 2 of the legislation, whereas I suggested 
there should be a review after one year and a further review after another two years or, alternatively, an annual 
review.  My suggested review process provided for certain matters to be reviewed, and reported on to 
Parliament.  The minister’s proposed new clause is good and I thank him for indicating that he is prepared to put 
a review clause in the legislation.  People who have an interest in this area want to be confident that, at the end of 
the day, we will be able to assess precisely the impact of the legislation.  In particular, people wish to see 
whether the legislation has a beneficial effect in reducing the cost of fuel in this State.  Pursuant to the minister’s 
review clause, the minister can determine which matters will be reviewed and prepare a report based on the 
review which is then brought to Parliament.  I have a couple of concerns about this: putting it bluntly, my 
principal concern is that we may end up with a whitewash.  The review may find that not too many, if any, 
retailers took up their option of the 50-50 legislation and few grounds will lead to the conclusion that this 
legislation reduced the price of fuel to a discernible degree.  Consequently, the report presented to Parliament 
does not necessarily need to address those points head on or reflect precisely what was in the review.  The 
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review does not even need to take those points into account; it does not need to determine whether the 50-50 
legislation reduced the price of fuel or to find out how many retailers took up the option.  One hopes those sorts 
of things will be taken into account as part of the review - commonsense indicates they should - but this review 
does not specifically provide for that.  

The bottom line is that we want total accountability.  We are trying to cross the t’s and dot the i’s, to make sure 
people are aware of what this legislation does, and not just hold the Government accountable - although that is 
obviously a key point, and people will want to know whether this works.  If the legislation does not work, or 
works to only a small degree, it may be necessary to come back here with other legislative changes to tighten it 
up and to make the 50-50 provisions work a lot better.  We do not want to wait three years for that, because it 
would then be four years before we knew whether this legislation worked.  Strong reasons exist for having a 
review after one year; if the legislation is going nowhere - if it is battling upstream - we may be able to return to 
this Chamber and look at alternatives or tighten certain provisions. 

If the minister would advise whether he is agreeable to tightening this legislation, it will determine whether I 
move an amendment to the proposed new clause. 

Mr KOBELKE:  In principle, I accept the proposal put forward by the Deputy Leader of the Opposition to 
include a review clause.  We have accepted that proposition, and that is why this proposed new clause to insert a 
review mechanism into this legislation is before us at the moment,. 

The original proposal by the Deputy Leader of the Opposition would have placed the review clause towards the 
front of the Act.  We think it is appropriate that it be at the rear - that is standard practice - and that is what we 
are doing.  Secondly, the proposal by the Deputy Leader of the Opposition was quite specific about some of the 
matters that had to form part of the review.  I do not think that is appropriate.  We have used a standard review 
clause which appears in many Acts and, if one were to include specific matters, they may be seen to be more 
important than others, but at the time of the review they may not be of the same significance.  The review 
mechanism we propose is that at the time of the review we will determine the range of matters which it will be 
appropriate to highlight as part of that review.  We are talking about three years time, which will still be during 
the life of this Parliament, but that would provide sufficient time to enable us make a judgment about the 
operation of the Act and the provisions in this amending legislation.  The minister of the day would then be 
aware of the odium, if somehow the terms of reference did not include the principal matters.  It is better at that 
stage to look at drafting the guidelines that may be necessary as part of that review. 

I thank the Deputy Leader of the Opposition for putting us on the path of ensuring a review clause is included in 
the Act, but I do not accept his contention that at this stage we need to be specific about what we now judge to be 
the most important matters.  I certainly agree that the matters that were contained within his proposal are 
important, and I expect that they will form part of the review.  However, when we get around to that section of 
the review, they may not be the most important matters, and it is appropriate to face those matters at the time of a 
statutory review with a requirement for the minister to report back. 

Mr TRENORDEN:  The National Party will support the amendment to the amendment that is proposed by the 
Deputy Leader of the Opposition. 

Mr BARRON-SULLIVAN:  I reiterate my thanks to the minister for agreeing to provide a review clause.  I 
suspect that, because we on this side of the House are mathematically impaired, even if I move an amendment to 
the proposed new clause, the minister’s review clause will end up in the final legislation.  However, I wish to 
place on record an amendment to the proposed new clause.  I stress that this is not my idea, nor that of anyone 
from this side of the Chamber.  This amendment comes from the small business sector, particularly from retailers 
who hope they may be able to use the 50-50 provisions.  The Small Business Institute of Western Australia and 
the Royal Automobile Club of WA also supported the idea of a review, and a number of these organisations 
made it clear that certain matters had to be considered as part of the review process.  The idea did not originate 
from this side; we are simply presenting what the small business community is telling us needs to be in the 
legislation.  I move - 

That the proposed new clause be amended by deleting all words after “Act” where firstly occurring, and 
substituting the following - 

(1) The Minister is to carry out two reviews of the operations of this Act, the first as soon 
as practicable after the expiration of 1 year from the commencement of Part 2 of the 
Petroleum Legislation Amendment Act 2001 and the second as soon as practicable 
after the expiration of 3 years from the commencement of Part 2 of the Petroleum 
Legislation Amendment Act 2001. 
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(2) In the course of each review the Minister shall consider and have regard to - 

(a) the number of retailers who have exercised their right under section 4; 

(b) the impact of this Act on the retail price of each category of petroleum 
product; and 

(c) such other matters as appear to the Minister to be relevant. 

(3) The Minister shall prepare a report of the review, detailing all the matters considered 
in accordance with subsection (2) and shall, as soon as is practicable after its 
preparation, cause the report to be laid before each House of Parliament. 

The key difference between this amendment and the review clause suggested by the minister is that it spells out 
precisely what needs to be included as part of the review and the report to Parliament.  The two issues that small 
business is saying it will want answered are: how many retailers have taken up the option of the 50-50 
provisions; and whether this legislation has had any impact on the price of fuel - not whether it has simply 
reduced the price of fuel, but whether in some areas it may have increased the price of fuel.  I do not see how this 
could happen, but small business is saying it needs to be absolutely certain about this.  I am not casting any 
aspersions on any particular minister, but there is no certainty that those matters would be included in the review 
process.  The other concern is that a review could be carried out and a report could be prepared based on that 
review.  However, aspects of the review may not end up in the final report, and that is why my amendment 
provides that the report prepared subsequent to the review should cover the matters that the small business 
community is saying it wants included.   

Earlier the minister mentioned priorities as part of a review process; he was concerned that some matters might 
receive undue priority over others.  The way this is structured, that concern need not arise.  This review would 
determine two things: whether retailers take up their rights, and the impact of the legislation on the price of fuel.  
What could be more significant than that?  That is what the small business community will want to know.  It is 
certainly what the motorists of this State will want to determine.  It seems only reasonable that these provisions 
should be specifically included in the legislation.  Having said that, the legislation also contains a clause giving 
the minister the discretion to include any other matters as appear to be relevant.  If the minister wishes to place 
priority on any matter - for example, the colour petrol stations are painted as a result of this - he is more than 
entitled to do so.   

Debate adjourned until a later stage of the sitting. 

[Continued on page 1048.] 
 


